INTRODUCTION
Democracy requires that political power be held by representatives elected in free and regularly scheduled elections. 1 The rule of law requires that political power be exercised through generally applicable rules, announced in advance, and applied uniformly and impartially. 2 These two distinct systems of political organization have become inseparable in descriptions of good governance. Academics, politicians, political commentators, and U.N. declarations all regularly join the concepts of democracy and the rule of law. 3 Yet, democracy and the rule of law are theoretically independent, and the relation between them may be neither necessary nor simple. Reduced to its essence, democracy is concerned with the method of selecting the holders of political power, while the rule of law is concerned with the method by which political power is exercised. Thus, a non-democratic regime may operate with a robust rule of law, 4 and a political system governed by electoral majorities may flout fundamental rule of law principles. 5 Indeed, some claim that there is a veritable conflict between the rule of law and democracy insofar as the rule of law constrains the policy options of electoral majorities. 6 It is at least conceivable that democracy and the rule of law bring their own contributions to good governance, but that they are not interdependent.
And yet, there is no denying that, as a matter of brute fact, lack of democracy goes hand in hand with a lax rule of law, while strong democracies tend to possess a robust rule of law. 7 And so the question arises: (last visited Mar. 30, 2015) (rating 195 countries and territories based in part on whether each country or territory is an electoral democracy and on each country or territory's implementation of rule of law values); Mark David Agrast et al., Rule of Law Index: 2012 -2013 One common explanation for the interdependence between democracy and the rule of law associates democracy with an extensive array of civil rights that, in turn, can only be protected through a robust rule of law. According to this thesis, democracy, properly conceived, protects practically all the individual freedoms ordinarily associated with political liberalism-including freedom of expression, freedom of religion, protection of private property, and protection from government interference in the private sphere. 9 This equation of democracy with liberal democracy is so common that it often appears as an unelaborated assumption, or at most with the stipulation that it employs a "thick"-as opposed to a "thin"-definition of democracy; 10 but the equation has, of course, theoretical underpinnings.
One argument derives the whole gamut of liberal freedoms from the idea of free electoral choice. Electoral choice obviously requires wide freedoms of thought and expression, and a robust right of association; but it also requires the ability to explore and practice alternative lifestyles and alternative politics. Thus, real electoral choice requires tolerance toward lifestyles that are different than the dominant one. For example, if a government suppresses homosexuality or unionization, neither may become the subject of real political choice. Democracy therefore entails not only the freedom of theoretical discourse, but also some freedom to practice alternative forms of social and polit-8. One source for the correlation between strong democracies and a strong rule of law is the requirement that democracies operate by way of transparent and known laws-if only because the electorate must be advised of the actions of its government if it is to make an informed electoral choice. Transparency is also a requirement of the rule of law: legal rules must be promulgated and announced in advance of their operation. Still, it would be odd if the rule of law's connection to democracy were reduced to the mere requirement of transparency. Toleration for pluralism is a prerequisite for real political choice and is therefore a requirement of democracy itself; and countries that lack such pluralistic tolerance are not real democracies, even if they hold regularly scheduled elections. 12 An alternative argument-made by Ronald Dworkin, among others-links democracy with extensive civil liberties by arguing that democracy (which sees all individuals as equal depositories of political power) is based on an assumption of moral equality among individuals, and that that assumption translates into an entitlement to equal regard from the state. 13 In pluralistic societies, such equal regard means respect for the different lifestyles of individuals, which are protected through liberal-style civil rights and liberties. Thus, homosexuality cannot be made criminal in a true democracy because moral equality, itself a bedrock assumption of democracy, means that the lifestyle choices of homosexuals must be respected as much as the lifestyle choices of fundamentalist Christians. Individual rights are the corollary of the moral equality that democracy presumes.
Naturally, these claims raise some formidable theoretical difficulties-most importantly, drawing the distinction between lifestyles or ideological choices that society must respect and those it may suppress (a difficulty that affects liberalism in general). For our purposes, it is enough to note that however one draws that line, if democracy must commit to respecting such a gamut of rights and liberties, then the link between democracy and the rule of law is direct and necessary. To be effective, such freedoms must be protected as legal rights and supported by a robust rule of law. Indeed, practices such as homosexuality or religious heresy, which may be deeply offensive to the majority, 11. See, e.g., Democracy Barometer at a Glance, DEMOCRACYBAROMETER.ORG, http://www.democracybarometer.org/concept_en.html (last visited Mar. 30, 2015) ("The existence and guarantee of individual liberties is the most important prerequisite for democratic self-and co-determination. must be secured and protected through a legal system anchored to a robust rule of law. As one commentator put it, "In the absence of the rule of law, contemporary constitutional democracy would be impossible." 14 Once we accept the idea that a real democracy means a series of civil liberties, the rule of law becomes essential for democracy. Indeed the rule of law has always been considered a necessary ingredient of liberalism. 15 In short, according to this thesis there may be a rule of law without democracy, but there can be no democracy without a rule of law. The rule of law is a constitutive element of democracy. 16 But must a democracy include protection for a whole gamut of civil liberties? 17 far. It is true that democracies must commit themselves to some basic freedoms guaranteeing meaningful elections, including substantial freedom of speech and assembly. However, free and open elections can take place without the full gamut of liberal rights, which give individuals maximum liberty not only in the political sphere but also in the private sphere. 18 It may be both practically and philosophically justified to distinguish between democracy and liberalism, and to recognize that a country might be democratic even if it is not liberal. 19 As Friedrich Hayek put it, "Liberalism is concerned with the functions of government and particularly with the limitation of all its powers. Democracy, on the other hand, is concerned with the question of who is to direct government." 20 The two offer solutions to different problems. The very expression "the tyranny of the majority" is an implicit recognition of this fact, and suppression of the freedoms of ethnic or religious minorities is a recurrent problem with some democratically elected regimes. 21 It is not surprising that the concept of "illiberal democracy" is regularly used in the literature. 22 We need not resolve this question here. My main ambition is not to supplant this well-known thesis on the interdependence of democracy and the rule of law, but to offer another possible explanation for that interdependence. My explanation links democracy and the rule of law through their impetus toward the rationalization of policy. Both these systems of political organization combine to impose standards of rationality and reasonableness on the exercise of government power. 23 18. See, e.g opinion/no-model-formuslim-democracy.html ("While Indonesia has made great strides in consolidating a stable, democratic government after five decades of authoritarian rule, the country is by no means a bastion of tolerance. The rights of religious and ethnic minorities are routinely trampled. While Indonesia's Constitution protects freedom of religion, regulations against blasphemy and proselytizing are routinely used to prosecute atheists, Bahais, Christians, Shiites, Sufis and members of the Ahmadiyya faith -a Muslim sect declared to be deviant in many Islamic countries. By 2010, Indonesia had over 150 religiously motivated regulations restricting minorities' rights.").
22. See generally FAREED ZAKARIA, THE FUTURE OF FREEDOM: ILLIBERAL DEMOC-RACY AT HOME AND ABROAD (2007) (examining different types of democracies around the world).
23. I use the terms "rationality" and "reasonableness" in a non-technical sense and as synonyms, and I contrast their meaning with the sort of arbitrariness and lack of \\jciprod01\productn\N\NYL\18-1\NYL102.txt In late 2010, Chinese customs officials imposed an import tax of 1,000 yuan (about $150 then) on every iPad brought into the country. Ignoring the fact that iPads differ in features and prices, officials set a single tariff: 20 percent of the tablet's listed 5,000-yuan value. People who paid 3,000 yuan for an iPad in Hong Kong-where smartphones and other electronics are much cheaper than on the mainland-were charged the same tariff. Even Chinese tourists returning home with their own iPads, bought in China, were taxed! . . . If the central government's decrees are opaque, local authorities' can be downright ridiculous. In 2001, hospital officials in the southern city of Shenzhen specified that nurses should show precisely eight teeth when smiling. In 2003, Hunan Province, in central China, stipulated that the breasts of female candidates for civil-service positions should be symmetrical. The next year, public safety officials in the northern city of Harbin ruled that policemen whose waistlines exceeded 36 inches had to go. In 2006, transportation officials in Zhejiang Province, just south of Shanghai, banned employees from sporting facial hair. The following year, in an effort to reduce the school-dropout rate, Pinghe County in Fujian Province, on the southeast coast, decreed that a junior high school diploma was required to marry.
Several of these rules have since been revoked, but their wacky and arbitrary nature demonstrates the arrogance of power in China. One can imagine all too easily their creators-sitting in comfortable armchairs, drinking high-grade tea and smoking fine cigarettes-discussing the issues at hand as if they were purely intellectual abstractions, never considering how ordinary people might react. That people will be unhappy is no cause for concern because, for so long, the power of the state has trampled on individual rights. Only when rules are so onerous that they stir actual protest do higher-ups take notice: "You guys are just making a mess of things," they'll tell their bureaucrat underlings. "This is not good The obvious insinuation of Hua's criticism is that a democracy with a robust rule of law would not produce such arbitrary policies. That seems to be true. The question is why.
A. Democracy
The fact that policymakers can be kicked out of office on a regular schedule provides important incentives for the rationalization of government power. First, nothing inspires more indignation than an irrational or a wholly unjustified sacrifice. Granted, people may resent perfectly justified sacrifices as well; but to paraphrase Justice Oliver Wendell Holmes, even a dog knows the difference between being kicked for a good reason and for no reason at all. 26 What's more, and almost by definition, there is usually little to be gained from arbitrary policies-either because of the lack of a fit between a reasonable policy goal and the means employed, or because the goal itself is unreasonable. 27 (Think, for example, of requiring that nurses show eight teeth, or restricting public service employment to women with symmetrical breasts.) Admittedly, all governments, whether democratic or not, wish to avoid popular indignation; but only in a democracy is this wish tested by regularly scheduled elections. 28 Tolerance for arbitrariness is therefore much lower in democratic regimes. As the op-ed explains, in China "only when rules are so onerous that they stir actual protest do higher-ups take notice." 29 But rules that do not stir actual protests may easily increase the chances of an electoral defeat.
Second, representative democracy is based on negotiations among the representatives of competing interests. In principle, everyone is seated at the table when policy is made. While some see this aggregation of different and potentially contradictory interests as a recipe for disjoined and incoherent policies, 30 the opposite is a more 25. Id. 26. In explaining the distinction between intentional and unintentional torts, Justice Oliver Wendell Holmes had famously noted that "even a dog distinguishes between being stumbled over and being kicked." OLIVER WENDELL HOLMES, JR., THE COM- MON LAW 3 (1881 likely outcome. Since the purpose is to arrive at solutions that are acceptable to as many interests as possible while creating the least resentment (if only because today's legislative enemies are tomorrow's allies), the impetus is toward the reduction of arbitrariness and the crafting of rational compromises. 31 Lawmakers justify proposed policies to those affected, and make accommodations so as to reduce opposition or garner support. 32 Legislators wishing to criminalize suicides may carve out an exception for the terminally ill; and those wishing to ban marijuana may opt to accommodate its medical use. The attempt to bring as many people as possible under one's legislative umbrella means greater rationality. Indeed, the tendency of democratic negotiations over policy-making to improve the rationality of government policies takes center stage in theories of "deliberative democracy"-which see the rationality of the legislative discourse as constitutive of a real democracy. 33 In short, given the inherent illegitimacy of arbitrary policies, the fact that there is usually little to be gained from them, and the natural impetus of democratic policy-making to maximize consensus, arbitrary or irrational policies would be the first to go. This is not to say, of course, that majorities may not desire, and sometimes obtain, unreasonable or arbitrary policy goals-especially policies affecting minorities. 34 But such instances are less likely in a setting where representatives of these minorities are part of the policy-making process, and where elected officials hammer out policies on a myriad of 
B. Rule of Law
Assuming that democracy does indeed increase the rationalization of policy, in what way does the rule of law do that? Why can't the rule of law serve both rational and arbitrary policies with equal proficiency?
The answer cannot simply be that laws must be framed as general rules. While resolving issues on a case-by-case basis may entail the most basic forms of inconsistency and self-contradiction, arbitrary policies can also be framed as generally applicable rules. Indeed, the Chinese policies delineated above are all formulated as such (for example, no marriage license without high school diploma, only eight teeth when smiling, symmetrical breasts). 35 One answer is that the rule of law advances rationality by insisting on reconciling legal requirements with one another (coherence is an aspect of rationality), and by requiring that laws be publicly promulgated (since governments are loathe to publicize their arbitrary use of power, and would therefore reduce their arbitrariness if forced to operate in the public eye). 36 But the rule of law also advances the rationalization of policy in the most direct of ways. I will argue that the sort of arbitrary Chinese policies delineated above directly violate the principle of equality before the law, itself a part of the rule of law. To see how this is so, we should revisit a seemingly simple, but in fact profound, question raised by Ronald Dworkin in his seminal Law's Empire.
C. Checkerboard Statutes
In Law's Empire, Dworkin posed the following questions: Do the people of North Dakota disagree whether justice requires compensation for product defects that manufacturers could not reasonably have prevented? Then why should their legislature not impose this "strict" liability on manufacturers of automobiles but not on manufacturers of washing machines? Do the people of Alabama disagree about the morality of racial discrimination? Why should their legislature not forbid racial discrimination on buses but permit it in restaurants? Do the British divide on the morality of We all feel, of course, that these legislative suggestions are unacceptable; the question is why, and whether it has anything to do with the rule of law. Dworkin believed that the reason we reject checkerboard statutes resides in a hitherto unnoticed requirement of our law-that our laws must all be congruent with one "scheme of justice" or one "set of moral principles." 38 The problem with checkerboard statutes, said Dworkin, is that they apply two different moral schemes to the issue before them-that is, one moral scheme that approves abortions and another that does not. 39 He then postulated that the requirement that laws be congruent with one "scheme of justice" pertained to the entire body of laws, no matter how different these laws' subject matter: all legal requirements must ultimately correspond with one and the same moral scheme. 40 He named this requirement "integrity" and claimed that checkerboard statutes were but a local violation of this broader requirement. 41 Dworkin's hypothesis is ingenious, but the correct answer, I think, is both simpler and broader in scope. And it concerns the relation between law and rationality, rather than between law and morality.
D. The Rationality Requirement
So what distinguishes a checkerboard statute, such as a statute making abortion criminal to women born in even but not odd years, from a non-checkerboard statute, such as a statute making abortions criminal for all women except those impregnated by rape? 42 It seems clear that the principal difference between the two is our ability to perceive a justification for treating the differentiated classes differently in the case of the rape exemption 43 by rape lack responsibility for the pregnancy, and the expected newborn would be particularly unwanted-but we perceive no justification for the exemption for women born in odd years. We do not necessarily endorse the justification we perceive. We may think, for instance, that rape does not justify an abortion. Still, we see that this statute has some rational justification underlying the distinction it makes. Thus, it seems that we expect a justification as to why statutes treat the differentiated categories differently, and with checkerboard statutes there seems to be none. Checkerboard statutes prescribe one legal requirement to one class and a different legal requirement to a second class, while the difference between the two classes fails to explain the difference in treatment. 44 In other words, checkerboard statutes violate the "equality before the law" principle-the requirement that the similarly situated be treated similarly. 45 But there is something misleading in the appeal to equality (which is a moral value) in explaining what's wrong with checkerboard statutes, since the root of the problem is one of rationality, not of morality. This becomes clear once we examine the first half of Dworkin's checkerboard statute: "Why should Parliament not make abortions criminal for pregnant women who were born in even years . . . ?" 46 We do not need to see the second half of the statute in order to find it totally unacceptable. Again, the problem is one of rationality.
44. The justifications we seek need not be easy to detect. The rules governing secured transactions, for example, form a complex and interrelated system of regulations, and it may take time and effort to figure out why a statute distinguishes between leases with and leases without an unlimited option to terminate. A similar effort must go into detecting the public justification of a statute like the U.S. Commodity Futures Modernization Act of 2000 , Pub. L. No. 106-554, 114 Stat. 2763 (2000 , which exempts trading in energy from the regulatory scrutiny applied to brokers of money, securities, and commodities. Of course, it may also be the case that the U.S. Commodity Futures Modernization Act is, in fact, a checkerboard statute. Dworkin's examples present us with categories for which the possibility of a justification is basically nil (such as distinguishing between those born in even and those born in odd years for purposes of the regulation of abortion), but Dworkin's examples also teach us about statutes with colorable claims: if these colorable claims turn out to be empty promises, then we would reject these statutes as well-for the same reasons we reject Dworkin's checkerboard statutes.
45. See, e.g., 16B AM. JUR. 2D Constitutional Law § 836 (2014) ("Laws need not affect every man, woman, and child exactly alike in order to avoid the constitutional prohibition against inequality. Equality of operation of statutes does not mean indiscriminate operation on persons merely as such, but on persons according to their circumstances. Equal protection before the law demands more than the equal application of the classifications made by the law, but the law itself must be equal; in other words, to truly ensure equality before the law, the equal protection guarantee requires that laws treat all those who are similarly situated with respect to the purposes of the law alike." (internal citations omitted)).
46. DWORKIN, supra note 37, at 178. The flaw in this abortion statute is not simply the lack of a justification for treating women born in even years differently than those born in odd ones, but, more fundamentally, the lack of a justification for prohibiting abortions to the category of women born in even years. We may have a justification for forbidding all women to abort, but why forbid it based on whether they were born in an even or an odd year? For that, there is no justification. In fact, Dworkin did propose a justification for his checkerboard statutes. He proposed that they were the result of a legislative compromise between two opposing factions-say, one that wants to criminalize abortions and another that does not. 47 The checkerboard statute was a result of the two sides splitting the difference: half the women to the right, half to the left.
But while this justification explains what brought about the legislative requirement, it cannot explain the requirement itself. That is to say, it fails to justify the legal requirement as a function of the characteristics of the category to which it applies. If you ask a poultry farmer why he treats his white chickens differently than his brown chickens and he says "because I have mixed feelings about chickens," he may have explained what brought him to draw a distinction, but he has not explained the actual distinction he made between white and brown chickens. The rule of law, however, requires that there be justifications for the specific categories drawn by the law.
These justifications may derive from any sort of human understanding, including science (FDA regulations), economics (antitrust regulations), sociology (aspects of criminal sentencing), morality (prohibition of incest), or religious beliefs (holiday closure laws). 48 As Dworkin notes, we need not endorse an explanation in order that it satisfy this rule of law requirement. 49 Rather, we may recognize a rea-47. DWORKIN, supra note 37, at 179. R 48. Religious explanations, however, do raise the thorny question of the relation between religious beliefs and rationality. Consider a religious-based statute forbidding scientific research in stem cells harvested from embryos. While many would no doubt affirm that the statute possesses the required rationality (including some full-blooded atheists), others may think it lacks the barest of rational justification-and is therefore an offense to the rule of law. Is there a way to decide between these two opposing positions? The precise nature of the line between a bad explanation and no explanation at all involves difficult philosophical-indeed, perhaps psychological-questions. Are rational judgments "objectively" grounded or, as many think, can they have no objective standing, and therefore cannot be true or false? No doubt these are pertinent questions, but my thesis has important practical ramifications whatever the answer may be. The mere fact that we insist on the presence of such rationality, and use it to guide legal interpretation, is of enormous consequence to laws and to legal practice-again, irrespective of that rationality's philosophical grounding.
49. DWORKIN, supra note 37, at 183. son as satisfactory even if we do not accept it as a good one. 50 But obviously, some purported explanations, even popular ones, must fail to satisfy our requirement. For example, many believe that there exists a relation between the position of the stars at the moment of one's birth and one's psychological makeup. This belief may be common, but it clashes with some solid scientific principles, and a statute based upon it would arguably lack a rational explanation. 51 We may see some positions as too unmistakably false, or as conflicting with ideas we think too well defended, and we may not accept these as sufficient explanations. Indeed, what at one point may have been a perfectly acceptable statute could transform, by changes in our understandings, into a checkerboard statute-a violation of the very idea of the rule of law. In summary, we expect our laws to have justifications as to why they require what they do of the specific categories they do. There must be a rational link between the legal requirement and the characteristics of the class to which it applies. This expectation inheres in the equality before the law principle, which insists that differences in treatment be traceable to differences in the characteristics of the differently treated classes. Indeed, notwithstanding some famous claims to the contrary, the equality before the law principle does not merely require that laws, whatever they be, be applied similarly to all those affected. 52 Rather, the equality before the law principle is substantive through and through: it requires that the similarly situated be treated similarly as a matter of substantive rationality. 53 Justice Robert H. 50 . Cf. DWORKIN, supra note 37, at 183. what of the special principle of so-called equality before the law? All it means is that the machinery of the law should make no distinctions which are not already made by the law to be applied. If the law grants political rights to men only, not women, to citizens only, not aliens, to members of a given race or religion only, not to members of other religions or races, then the principle of equality before the law is fully upheld if in concrete cases the judicial authorities decide that a woman, an alien, or the member or some particular religion or race, has no political rights. This principle has scarcely anything to do with equality any longer. It merely states that the law should be applied as is meant to be applied. It is the principle of legality or legitimacy which is by nature inherent in every legal order, regardless of whether this order is just or unjust.").
53. See, e.g., ISAIAH BERLIN, Equality, in CONCEPTS AND CATEGORIES: PHILOSOPHI-CAL ESSAYS 108 (Henry Hardy ed., 2013) (" [T] here is a principle . . . that similar cases call for, i.e., should be accorded, similar treatment. Then, given that there is a class of human beings, it will follow that all members of this class, namely men, Jackson, of the U.S. Supreme Court, wrote that this substantive requirement was part of the U.S. Constitution's Equal Protection Clause. 54 Jackson wrote:
[It is] a salutary doctrine that cities, states and the Federal Government must exercise their powers so as not to discriminate between their inhabitants except upon some reasonable differentiation fairly related to the object of regulation. . . . [T] here is no more effective practical guaranty against arbitrary and unreasonable . . . government than to require that the principles of law which officials would impose upon a minority must be imposed generally. Conversely, nothing opens the door to arbitrary action so effectively as to allow those officials to pick and choose only a few to whom they will apply legislation . . . . As a matter of principle and in view of my attitude toward the equal protection clause, I do not think differences of treatment under law should be approved on classification because of differences unrelated to the legislative purpose. The equal protection clause ceases to assure either equality or protection if it is avoided by any conceivable difference that can be pointed out between those bound and those left free. 55 The equality before the law principle demands that legal requirements be justified by a rational explanation linking the required treatment to should in every respect be treated in a uniform and identical manner, unless there is sufficient reason not to do so. . . . The assumption here seems to be that unless there is some sufficient reason not to do so, it is 'natural' or 'rational' to treat every member of a given class (in this case, men) as you treat any one member of it.").
54. 
E. The Rationality Requirement and the Rule of Law
But what is the basis for the claim that this rationality principle is part of the rule of law? That it is actually constitutive of a proper legal system such that a system that fails to respect it is a system less worthy of the label "legal"? After all, the reason why we require that legal requirements be justified by the features of the targeted class may have little to do with the rule of law and much to do with mere common sense. If there is no justification linking the features of the class to the legal requirement, why have that requirement apply to that par-56. The possibility that the law is riddled with arbitrary legal classifications also threatened Dworkin's theory of "integrity." Dworkin handled the threat by conceding that arbitrary legal distinctions existed, but seeking to limit such arbitrariness to areas of the law unaffected by issues of justice. See DWORKIN, supra note 37, at 179 ("[W]e do accept arbitrary distinctions about some matters: zoning, for example. We accept that shops or factories be forbidden in some zones and not others and that parking be prohibited on alternate sides of the same street on alternate days. But we reject [such arbitrariness] when matters of principle are at stake."). In fact, however, neither zoning ordinances nor alternate parking days draw distinctions that are truly arbitrary-i.e., distinctions whose distinguishing features could not justify their disparate treatment. In the case of zoning ordinances, the different treatment accorded different zones is never unrelated to the dissimilarities between the differentiated areas. Zoning decisions reflect differences in the number of residents in a zone, the commercial or residential character of a zone, its historical features, geographical characteristics, accessibility, etc. We would certainly consider unacceptable a zoning scheme that delineated its sectors by drawing random geometrical patterns on a map. See, e.g., Nectow v. City of Cambridge, 277 U.S. 183, 187 (1928) (stating that a zoning decision is unconstitutional if it "has no foundation in reason and is a mere arbitrary or irrational exercise of power"). Similarly, alternate parking day regulations carve up two categories whose distinguishing features also justify their respective treatment: the whole point of this statutory scheme is that the two classes are more or less indistinguishable-i.e., the two sides of the street are more or less the same length and width and accommodate more or less the same number of vehicles. The distinction therefore captures two essentially similar categories and treats these categories in an analogous way. There are rare cases where we seek a measure of randomness, as in the case of statutes regulating jury selection (say, where jurors are randomly selected from voter registration rosters or driver license lists). But these, once again, are not arbitrary. A jury selection statute applies to categories with certain well-sought features-like a representative distribution of racial or economic status and lack of criminal record. A truly arbitrary selection method would never do.
57. "In principle," because there are, of course, such legal perversions. See, e.g., WIS. STAT. § § 111.70-111.93 (2014) (stripping Wisconsin public employees of their right to collectively bargain for working conditions but exempting the police, firefighters, and state troopers from the requirement). All rule of law requirements are sometimes violated, but such isolated instances do not, by themselves, prove these principles wrong. This is the nature of theories in the social sciences-as opposed to theories in the hard sciences, where one counterexample spells the demise of a theory. 58 We make Solomonic compromises all the time in our lives, but we do not make them in our statutes. Additionally, a so-called checkerboard statute may be a perfectly sensible way to simply reward a particular group or to punish another. Consider a legislative proposal to reward firefighters by granting them an exemption from parking regulations, or to punish petty criminals by depriving them of the right to park downtown. There is nothing per se unreasonable about such suggestions; they are only unreasonable as statutes. Statutes that reward firefighters or punish criminals must do so in a way that is related to the characteristics of firefighters or criminals. If there is no relation between parking regulations and these characteristics, such regulations are unacceptable as legal requirements. This is simply how we think about the law: such statutes are unlikely to be proposed, let alone enacted, in the absence of such a rational link. Of course, there may be a rational explanation linking firefighters to parking-perhaps a large percentage of them are handicapped because of work-related injuries. In such a case, this would not be a checkerboard statute but a perfectly proper legal rule. The critical point is that we demand of our legal requirements that they possess such a rational explanation, and legislators propose statutes and debate them with such explanations in mind.
This demand is a unique feature of a legal system. We do not expect that all legitimate systems of rules possess such rationality. We do not think, for example, that military rules ("those whose last names begin with the letters A-F are shipped to Afghanistan") or the rules that religions lay down for the faithful ("do not shave your beard," 59 58. DWORKIN, supra note 37, at 178. R 59. See, e.g., Biblical Archaeology Society Staff, Making Sense of Kosher Laws, BIBLE HISTORY DAILY (July 9, 2012), http://www.biblicalarchaeology.org/daily/ancient-cultures/daily-life-and-practice/making-sense-of-kosher-laws/ ("The origins of Jewish dietary or kosher laws (kashrut) have long been the subject of scholarly research and debate. Regardless of their origins, however, these age-old laws continue to have a significant impact on the way many observant Jews go about their daily lives. One of the more well-known restrictions is the injunction against mixing meat with dairy products. Not only do most Jews who observe kashrut avoid eating any 
F. Ramifications
That rationality is a requirement of the rule of law does not mean, of course, that judges are free to refuse to enforce or apply statutes that violate it. 62 As with all other rule of law requirements, from prospectivity to generality to promulgation, all legal systems sometimes derogate from this principle. However, whenever this occurs, legal practitioners have an obligation to minimize, to mitigate, and, in the end, to subvert and condemn such violations-the severity of the response being a function of the seriousness of the interests involved. Violations of rule of law principles can be more egregious or less egregious, and so should legal practitioners' responses to them.
The rationality requirement has many other profound effects on our law. First, as was explained in the previous sections, the principle shapes legislative enactments by placing off-limits some perfectly reasonable policy proposals-like the proposal that high school graduation should be a condition for marriage. 63 And like so many other rule meat and milk products together, many also wait a certain amount of time-30 minutes to a few hours-between eating meat and dairy. Everything the foods touch must be kept completely separate. A fully kosher household, for example, might have two or more different sets of flatware, tableware and cooking ware for making and serving meat dishes separate from dairy-based dishes. Some families even use two different dishwashers in order to maintain the separation.").
60. The young Iranian who talks to V.S. Naipaul in Nailpaul's Beyond Belief is not expressing an orthodox view of religious beliefs-as he himself acknowledgeswhen he says, "To me, the rules about beards have no logic. They don't say why. They just say 'Do it.' " V.S. NAIPAUL, BEYOND BELIEF: ISLAMIC EXCURSIONS AMONG THE CONVERTED PEOPLES 223 (1998) .
61. See Fuller, supra note 36 (listing the requirements of a legal system to include: (1) generality, (2) publicity, (3) prospectivity, (4) clarity; (5) non-contradictory, (6) feasibility, (7) constancy over time, and (8) congruity between written law and official enforcement).
62. Say, by refusing to enforce a stem-cell research ban that they find lacking in any rational justification. See supra note 48.
63. See Fuller, supra note 36.
of law requirements, 64 the requirement has become embedded in constitutional doctrine in the form of "rationality review" of all government actions (and, as already noted, in certain conceptions of the Equal Protection Clause). 65 Moreover, the requirement of rationality also shapes legal interpretation. Indeed, the rational justification of which we speak is none other than the proverbial legislative purpose or intent, which plays center stage in statutory interpretation. 66 Critics often allege that there is no "real" legislative purpose to speak of since there are numerous legislators, each with her own purpose, some with no purpose at all. 67 They charge that legislative purpose is a front-an endlessly manipulable and extremely speculative idea that can be framed on endless levels of abstraction so as to produce any desired result. 68 Take the overused "no vehicles in the park" example. A critic might say that the statute's legislative purpose ranges from the specific purpose of preserving park paths for walkers to the highly abstract purpose of creating an agreeable environment. These different legislative purposes may call for different resolutions-indeed, they call for starkly different inquiries.
However, this critique is greatly alleviated, albeit not eliminated, once we realize that the correct legislative purpose relates the characteristics of a targeted class ("vehicles") to the treatment demanded (the ban from the park). Here, the options are much more limited. The legislative purpose of the "no vehicles in the park" statute is neither to preserve paths exclusively for walkers nor to create a pleasant environment. Rather, its purpose is to keep the park free of certain characteristics of vehicles, such as their danger to pedestrians, their noise, or, their pollution. Whether a case falls within or without the statute's legislative purpose depends, at least in part, on the degree to which the case at hand presents such characteristics. This does not mean that the inquiry is perfectly determinate. It surely is not, and people may disagree about which characteristics are the relevant ones or to what extent they are present in the case at hand. But this indeterminacy is a far cry from the claim that legislative purpose is a judicial fiction ran amok.
Indeed the issue of legislative purpose is another perspective from which to observe the incompatibility of the rule of law with checkerboard statutes. The problem with such statutes is that, having no identifiable justification linking the legal requirement to its targeted class, they are not amenable to proper legal reasoning. The application of checkerboard statutes can proceed only as the application of blind commands. Legal reasoning stands helpless before them: it has nothing to grasp onto, for it is precisely this link between the features of a targeted class and the treatment it receives which opens the way for legal reasoning.
CONCLUSION
We can now circle back to the arbitrary Chinese regulations with which we began and see why laws that specify the number of teeth an employee may show when smiling, condition employment on symmetrical breasts, or allow marriage licenses only for those who graduated from high school, are far less likely in a rule of law democracy. 69 Democracy's regularly scheduled elections make governments far more averse to unjustified and relatively ineffective regulations, while the nature of the democratic legislative process-with its impetus toward the broadest possible consensus-means that rational justifications and accommodations figure prominently in the crafting of policy. Generally speaking, there is too little to be gained and too much to be lost from arbitrary regulations.
As for the rule of law, these arbitrary regulations fail to possess the rationality required by the equality before the law principle. There seems to be no rational relation between symmetrical breasts and civil service employment, or between a high school diploma and the ability to marry. Again, one can always come up with some explanation. For example, allowing only those with high school diplomas to marry may make for a better next generation. However, that explanation must be one that legislators are willing to accept as rational, and then endorse. 70 69. See supra text accompanying note 25. R 70. The real motivation-the mere desire to incentivize high school graduationobviously would not do since it has no rational link to the class to which the law applies, that is, those applying for marriage licenses. Lon Fuller noted that authorita- Needless to say, these constructive descriptions of democracy and the rule of law have their counterparts in altogether contrary conceptions of the two. As already noted, some theorists have long argued that the democratic legislative process, where different and often contradictory interests are forced to hammer out legislative compromises, is a recipe for some irrational and arbitrary policies. And some legal theorists have used this claim to argue that judges encountering statutory language that leads to absurd or odd results are nevertheless obligated to follow such language to its illogical conclusions. 71 Democracy is a sausage factory, they say, and judges must eat these sausages, whether they like them or not. 72 That such arguments misunderstand the essence of democracy is a familiar argument. 73 What I argue here is that they also misunderstand the essence of the rule of law. What makes the rule of law a staple of good government is its imposition of reason and rationality on the exercise of government power. And this imposition of rationality is also a chief factor in its synergy with democracy. In this there should be no surprise, for both modern democracy and the rule of law are model products of the Age of Enlightenment-of humanity's turn toward reason and rationality in the management of its affairs.
rian regimes tend to chafe under the restrictions of the rule of law, which constrain their use of power. Fuller, supra note 36, at 33-49. The requirement of rationality is
